
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   10/09/20 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 1.  TIME:  9:00   CASE#: MSC15-02339 
CASE NAME: GUSTAFSON VS. SEQUOIA SURGICAL 
HEARING ON MOTION FOR SUMMARY ADJUDICATION FILED BY JUDITH 
GUSTAFSON 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to October 30, 2020 at 9:00 a.m. 

  

  
 2.  TIME:  9:00   CASE#: MSC15-02339 
CASE NAME: GUSTAFSON VS. SEQUOIA SURGICAL 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY NSH MANAGEMENT 
OF CALIFORNIA, INC, SEQUOIA SURGICAL PAVILION, LLC, NATIONAL 
* TENTATIVE RULING: * 
 
The Court continues the hearing on this motion to October 30, 2020 at 9:00 a.m. 
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 3.  TIME:  9:00   CASE#: MSC17-00169 
CASE NAME: NIKIDES VS KOSOWAN 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY HOMEGUARD, INC. 
* TENTATIVE RULING: * 
 
Cross-Defendant Homeguard, Inc. moves for summary judgment as to cross-complaints filed 
against it.  The motion is denied. 
 
The motion rests principally on an extensive legal argument, which the Court concludes is 
incorrect.  Secondarily it raises a factual basis, based on the limited scope of the inspection 
undertaken and performed by Homeguard.  On that point, however, Homeguard’s own evidence 
undermines its own assertions.  It therefore has not carried its burden to shift any burden to 
cross-complainants to disprove Homeguard’s factual defense. 
 
Background 
 
In October of 2014, plaintiff James Nikides entered into a written agreement to purchase real 
property located at 5401 Martis Court in El Sobrante.  Plaintiff had engaged the services of 
Defendant/Cross-Complainant Yamille Kosowan, a licensed real estate agent, employed by   
Defendant/Cross-Complainant Mason-McDuffie Real Estate, Inc., a real estate broker operating 
in Oakland.  
 
After Plaintiff had made an offer, Kosowan and Mason-McDuffie hired Homeguard to perform sn 
inspection of the property.  The report did not disclose significant issues with the foundation.   
Plaintiff later discovered the faulty foundation significantly impaired the home’s value.  Plaintiff 
filed this action for breach of fiduciary duty (the sole cause of action) against Kosowan and 
Mason-McDuffie. 
 
Cross-Complaints 
 
Mason-McDuffie Real Estate, Inc. and Yamille Kosowan filed a cross-complaint against Cole 
and Carrie Yoshida (sellers) and Homeguard, Inc. (home inspection company).  After the sellers 
accepted plaintiff’s purchase offer, Kosowan arranged for inspections to be performed.  On or 
about October 8, 2014, David Haney of Homeguard conducted an inspection of the property and 
prepared a report.  The report stated, “Evidence of past repairs and/or modifications have been 
made to the foundation.”  The report indicated minor cracks were observed in the foundation 
walls of the house.  The report did not reveal the existence of any significant defects in the 
foundation, requiring major repairs.  Haney was unable to conduct a visual inspection of any 
crawlspace because they were inaccessible at the time of inspection.  (UMF No. 23.) Cross-
Complainants allege two causes of action—equitable indemnity and contribution.    
 
On October 23, 2019, the Yoshidas filed a cross-complaint against Terence Jue.  Terence Jue, 
a licensed real estate agent for Mason-McDuffie Real Estate, Inc., was the Yoshidas’ real estate 
agent in the transaction.  Jue then filed a cross-complaint against the Yoshidas and Homeguard, 
Inc. for equitable indemnity and contribution. 
 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   10/09/20 

 
 

- 3 - 

Homeguard’s MSJ 
 
Cross-Defendant Homeguard brings this motion for summary judgment as to the cross-
complaint of Terence Jue and the cross-complaint of Kosowan and Mason-McDuffie, on the 
ground the claims for equitable indemnity and contribution fail as a matter of law.  Cross-
Defendant argues the claims fail for two reasons.  First, both causes of action in the cross-
complaints are predicated on a non-existent fiduciary duty between Homeguard and Plaintiff.  
Homeguard argues it cannot be jointly and severally liable because it had no fiduciary 
relationship with Plaintiff or sellers.  Second, even if Homeguard owed Plaintiff a duty, the 
undisputed evidence demonstrates that Homeguard did not breach that duty. 
 
Standard for Summary Judgment  
 
“The motion for summary judgment shall be granted if all the papers submitted show that there 
is no triable issue as to any material fact and that the moving party is entitled to a judgment as a 
matter of law.”  Code of Civil Procedure § 437c(c).    
 
“A defendant bears the burden of persuasion that ‘one or more elements of’ the ‘cause of action’ 
in question ‘cannot be established,’ or that ‘there is a complete defense’ thereto. (Id., § 437c, 
subd. (o)(2).)”  (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.)    
 
“Once the moving defendant has satisfied this obligation, the burden shifts to the plaintiff to 
demonstrate a triable issue of material fact as to the existence of the element or elements 
challenged by the defendant. [Citation.]  To do so, the plaintiff may not rely upon the "mere 
allegations ... of its pleadings" and instead must show by "specific facts" that the requisite triable 
issue of material fact is present. [Citation.]”  (L&B Real Estate v. Superior Court (1998) 67 
Cal.App.4th 1342, 1346.) 
 
Cross-Complainants May Bring a Cause of Action for Indemnity  
 
“Indemnity may be defined as the obligation resting on one party to make good a loss or 
damage another party has incurred.”  (Rossmoor Sanitation, Inc. v. Pylon, Inc. (1975) 13 Cal.3d 
622, 628.)  “‘The elements of a cause of action for indemnity are (1) a showing of fault on the 
part of the indemnitor and (2) resulting damages to the indemnitee for which the indemnitor is … 
equitably responsible. [Citation.]’”  (Bailey v. Safeway, Inc. (2011) 199 Cal.App.4th 206, 217.)  
“Joint and several liability is a prerequisite for equitable indemnity.”  (Leko v. Cornerstone Bldg. 
Inspection Service (2001) 86 Cal.App.4th 1109, 1115.)  Joint and several liability does not turn 
on the relationship the alleged tortfeasors have to each other, but rather on the relationship to 
the plaintiff.  (See Leko, 86 Cal.App.4th at 1115.) 
 
Homeguard argues each cause of action across both cross-complaints fails as a matter of law, 
as each is predicated on a non-existent fiduciary relationship with the cross-complainants.  
Homeguard argues that a home inspector is not the fiduciary to the person who hired him.  
None of the evidence demonstrates that that Homeguard knowingly undertook to enter into a 
fiduciary relationship with cross-complainants. 
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In the moving papers, Homeguard appears to argue that because it was not in fiduciary 
relationship with Plaintiff, it is not jointly and severally liable to the realtors who hired 
Homeguard, because plaintiff’s only cause of action against those realtors is for breach of 
fiduciary duty, and Homeguard cannot itself be liable to plaintiff for breach of fiduciary duty.  
Hence, it cannot share in the realtors’ potential fiduciary liability to plaintiff.  Citing to Jocer 
Enterprises, Inc. v. Price (2010) 183 Cal.App.4th 559, 573, Homeguard argues, “there can be no 
indemnity without liability…that is, the indemnitee and the indemnitor must share liability for the 
injury.” 
 
However, “joint and several liability in the context of equitable indemnity is fairly expansive.  It 
can apply to acts that are concurrent or successive, joint or several, as long as they create a 
detriment caused by several actors. [Citation.]”  (BFGC Architects Planners, Inc. v. 
Forcum/Mackey Construction, Inc. (2004) 119 Cal.App.4th 848, 852.)  “When the negligent 
acts of two tortfeasors are both a proximate cause of an indivisible injury, the tortfeasors are 
jointly and severally liable for that injury.  [Citation.]  Joint tortfeasors may act in concert or 
independently of one another.  [Citation.]”  (Leko, 86 Cal.App.4th at 1115.)  Joint tortfeasors 
need not owe the same duty of care to the plaintiff.  (Ibid.)  “[A] defendant/indemnitee may in an 
action for indemnity seek apportionment of the loss on any theory that was available to the 
plaintiff upon which the plaintiff would have been successful.”  (GEM Developers v. Hallcraft 
Homes of San Diego, Inc. (1989) 213 Cal.App.3d 419, 429-430.)   
 
As Cross-Complainants point out in the Opposition, Leko, 86 Cal.App.4th 1109, raised similar 
issues.  It determined that the home inspector could be liable for indemnity.  The opening lines 
of the opinion states:  
 

May a realtor who is sued for negligent nondisclosure of defects in real property 
obtain equitable indemnity from a home inspection company that allegedly 
breached its duty to the purchaser to discover and disclose the same defects? 
Yes. May that same realtor seek equitable indemnity when the home inspection 
company prepared its report for a different prospective purchaser, in connection 
with a previous transaction involving the same property? Yes, so long as the 
home inspection company intended or knew with substantial certainty that its 
report would be used in subsequent transactions involving the property. 

 
(86 Cal.App.4th at 1112-13.) 
   
The court explained that real estate agents and brokers involved in the sale of a residential 
property owe the purchaser of that property a statutory duty to conduct a "reasonably competent 
and diligent visual inspection and to disclose to purchaser anything materially affecting the value 
of the property.  The buyer’s agent also owes fiduciary duty to the buyer. A home inspection 
company has a statutory duty to "conduct a home inspection with the degree of care that a 
reasonably prudent home inspector would exercise.  “Each of these duties includes an 
obligation to discover and disclose certain defects in the property. When two or more parties 
have an obligation to discover and disclose the same defect, the failure of each to do so may be 
a proximate cause of a single indivisible injury to the person to whom the disclosure should have 
been made. In such cases, realtors and home inspectors will be jointly and severally liable to the 
purchaser for that injury.”  (Leko, 86 Cal.App.4th at 1115-16.)  Here, the injury is the purchase of 
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a house that was worth less than Plaintiff believe. The sellers, real estate agent, broker and 
home inspector may be jointly and severally liable for the injury. 
 
Cross-Defendant in the Reply seems to concede Homeguard could be held jointly and severally 
liable for Plaintiffs’ injuries and thus Cross-Complainants make seek equitable indemnity.  
Homeguard states, “[It] does not contend that Cross-Complainants may not bring an action for 
equitable indemnity against Homeguard.  Rather, Homeguard contends that the undisputed 
evidence demonstrates that Homeguard did not breach a duty to Plaintiff.  (Reply, 3:3-6.)  
 
In short:  The flaw in Homeguard’s legal attack is its erroneous assumption that it can be liable 
to cross-complainants only if it could have been equally liable with them to the underlying 
plaintiff.  It simply is not the law, however, that a party X, liable for fiduciary duty to Y, cannot 
seek indemnification or contribution from Z unless Z itself also owed a fiduciary duty to Y.  The 
basis for Z’s duty to X stands independent of the basis for X’s duty to the underlying plaintiff, Y.  
If (1) Kosowan and Mason-McDuffie owed a duty to Nikides (whether fiduciary or not); and 
(2) Homeguard owed a duty to either Nikides or Kosowan and Mason-McDuffie; and 
(3) Homeguard’s breach of that duty ended up causing Kosowan and Mason-McDuffie to be 
liable to Nikides, then Leko makes clear that Homeguard may be liable for indemnity or 
contribution to Kosowan and Mason-McDuffie. 
 
Homeguard’s Breach of Duty 
 
As a second basis for summary judgment, Homeguard argues that whatever duty it owed, that 
duty was limited by both fact and law, and specifically did not include any duty to find the defects 
alleged to have existed here.  It contends, more specifically, that a problem with the foundation 
could be found only by inspecting the crawl spaces.  However, those crawl spaces were 
inaccessible, and Homeguard’s report made clear that it was not responsible for inspecting 
inaccessible spaces.  Hence, Homeguard argues, it had no duty to find this foundation defect 
and was not in breach for not finding and reporting it. 
 
The basic problem with this argument is that Homeguard’s own report shows that in fact it did 
access and inspect the crawl spaces.  The report even includes photos of those spaces, and 
comments on what was wrong with them.  And Homeguard attempts no factual showing that, 
despite actually inspecting the crawl spaces, it could not have (or was not responsible to have) 
identified any foundation problem.  The Court therefore holds that Homeguard has not carried its 
burden of establishing the fundamental assumption of its motion – that the crawl spaces were 
outside its inspection because they were inaccessible. 
 
Homeguard’s Objection to Evidence 
 
Butler Declaration ¶¶ 2-5---Sustained in part.  Sustained as to ¶¶ 4 and 5.  Legal conclusion. 
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 4.  TIME:  9:00   CASE#: MSC18-01240 
CASE NAME: ROSARIO VS. SEKK INVESTMENTS 
HEARING ON OSC RE: WHY PLAINTIFF'S COUNSEL SHOULD NOT BE 
SANCTIONED UNDER CCP 128.5 (F)(1)(C) 
* TENTATIVE RULING: * 
 
The order to show cause why plaintiffs’ counsel should not be sanctioned is discharged.  No 
sanctions are assessed. 
 
This all started with defendant SEKK’s motion for summary judgment as to two of the present 
plaintiffs, on asserted grounds of release.  The Court denied that motion, though noting the 
issue was by no means clear-cut.  In the meantime, plaintiffs had filed a motion for sanctions 
against SEKK, arguing that SEKK’s summary judgment motion was frivolous.  The Court denied 
plaintiffs’ sanctions motion, stating that it was meritless to start with and became even more 
visibly meritless in light of the Court’s reasoning on the summary judgment ruling.  The Court 
stated that plaintiffs’ sanctions motion should have been withdrawn.  On its own motion, the 
Court set this OSC why plaintiffs should not themselves be sanctioned for filing, and not 
withdrawing, their abortive sanctions motion. 
 
Plaintiffs’ counsel now acknowledge having come to the same conclusion after reading the 
Court’s summary judgment ruling – that their sanctions motion was doomed and should be 
withdrawn, as SEKK’s counsel had requested.  They credibly explain that the failure to withdraw 
it was simply a result of miscommunication between the two firms representing plaintiffs.  The 
Court accepts that explanation and declines to order sanctions. 
 

  

 5.  TIME:  9:00   CASE#: MSC18-01499 
CASE NAME: JOHNSON VS VALLEY MOTEL 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY JAMES 
JOHNSON 
* TENTATIVE RULING: * 
 
Counsel to appear telephonically for an in camera hearing as to grounds for withdrawal.  To 
protect the confidential and privileged information of plaintiff, the hearing will not occur on the 
same CourtCall call as the rest of the calendar.  Instead, when the Court has completed its 
calendar, it will call moving counsel directly.  Mr. Johnson is invited to participate if he wishes.  
He can either attend in counsel’s office, or ask counsel to arrange a conference call. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-00880 
CASE NAME: BRACHIUM, INC. VS WONG 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of BRACHIUM, INC. 
FILED BY CHRISTOPHER  NIRO 
* TENTATIVE RULING: * 
 
By stipulation this demurrer is continued to November 13. 
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 7.  TIME:  9:00   CASE#: MSC19-01012 
CASE NAME: KAPPEL VS CENTRAL CONTRA COSTA 
HEARING ON MOTION TO/FOR LEAVE TO FILE THIER FIRST AMENDED 
COMPLAINT FILED BY JANE KAPPEL AND BRYAN KAPPEL 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion for leave to file a first amended complaint is denied. 
 
Plaintiffs allege against defendant CCCSD that there was a backup of sewage from a CCCSD 
sewage line, invading plaintiffs’ property and causing damage.  The proposed FAC makes no 
change to plaintiffs’ claims against CCCSD. 
 
Instead, plaintiffs now seek to sue their own homeowners’ insurance carrier, USAA, for failure to 
provide full coverage and other appropriate response to plaintiffs’ alleged losses from the 
sewage incident. 
 
These two sets of claims have nothing in common except that they seek recovery from two 
different sources of more or less the same set of damages.  However, the legal and factual 
bases for seeking recovery from CCCSD and from USAA are entirely unrelated, with no 
significant overlap of legal theory or factual determination. 
 
Nor is this a case where plaintiffs’ damages would be allocated as between two at-fault 
defendants, as would be true if the proposed defendants were simultaneous or successive 
tortfeasors contributing to the same injuries (for example, a three-car accident, or two 
successive accidents injuring the same person).  Here, to oversimplify a little, CCCSD is said to 
be at fault for causing the backup, and USAA is said to be at fault for not paying for it after it 
happened.  There may turn out to be issues of offset or subrogation as to the same damages 
dollars, but there is no basis on which fault would be shared or allocated between the two. 
 
Plaintiffs argue that CCCSD will use an “empty chair” strategy, pointing the finger at USAA for 
(for example) failing to fund appropriate remedial measures – the same finger, presumably, that 
plaintiffs themselves will be pointing at USAA.  But in the trial of the case between plaintiffs and 
CCCSD, that “chair” will not be empty; it will be occupied by plaintiffs.  CCCSD will be entitled to 
point out any asserted shortcomings in plaintiffs’ remedial measures, whether those 
shortcomings result from USAA’s stinginess or otherwise. 
 
Hence, if these claims go to trial, they would almost certainly be severed for trial in any event.  
The Court sees little to be gained, and much to be wasted, by requiring them to be fully litigated 
together. 
 
Having said that, however, the Court does suggest that it will be helpful to coordinate discovery 
between the two cases, especially as to issues concerning plaintiffs’ alleged losses and 
remedial efforts.  For example, it would make sense for plaintiffs’ depositions to be double-
noticed on both docket numbers and conducted only once, with all three sides in the room.  If 
the defendants don’t cooperate on that, plaintiffs can see to it all the same just by themselves 
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noticing the same depositions for the same time and place.  And further, it seems likely that it 
will be useful to conduct mediation or other ADR on a triangular basis. 
 
(If the soon-to-come separate suit against USAA remains in this Court, further, it will be 
appropriate to see that it is assigned to this Department and set for the same CMC dates.  
Plaintiffs, however, seem to take it for granted that that suit will be removed to federal court – 
which may explain why they are so eager for this joinder.) 
 

  

 8.  TIME:  9:00   CASE#: MSC19-01989 
CASE NAME: GOMEZ VS BAZAN 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
Both proposed minor’s compromises (the one calendared this week and the one on calendar for 
next week) are approved. 

  

 9.  TIME:  9:00   CASE#: MSC19-02362 
CASE NAME: GADORES VS GARCIA 
SPECIAL SET HEARING ON: REQUEST FOR DEFAULT JDGMNT BY COURT SET 
BY COURT AT 09/01/20 CMC 
* TENTATIVE RULING: * 
 
The Court denies plaintiff’s request for a default judgment at this juncture, though without 
prejudice to future requests or developments. 
 
Plaintiff Gadores holds a court judgment against defendants Bienvenido and Luz Garcia, based 
on a Labor Commissioner decision.  The judgment was entered in 2019 in another docket 
number.  In this action plaintiff seeks to void transfers the Garcias made in 2015 or 2016, 
transferring two real properties into trusts, for purposes of being able to reach those properties 
for collection of the judgment.  The Garcias have defaulted in this case. 
 
There are several apparent problems with the request for default judgments.  For starters, 
plaintiff has not served the trusts themselves with service of process, but has instead dismissed 
them as defendants.  But if (as plaintiff seems to assume) those trusts have meaningful 
separate existence, then they would be the present owners of the properties sought to be 
reached, and the transferees of the transfers sought to be voided.  Manifestly, they are 
necessary parties for purposes of the relief plaintiff seeks here, and (if they really exist 
independently) they are parties entitled to be served and heard.  After all, the relief plaintiff 
seeks here is precisely to deprive the trusts of valuable assets they now own. 
 
It may be that the purported reason for plaintiff skipping this step would be that the trusts have 
no meaningful separate existence, but are only a paperwork means by which the Garcias still 
“really” own the properties.  Plaintiff’s papers do not identify who now owns the trusts, nor who 
their beneficiaries are.  To all appearances, however, it appears likely that these are simply 
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family trusts, routinely created for estate-planning purposes in a manner familiar to millions of 
California families. 
 
If so, then the Court does not understand either why it would be necessary to seek to void the 
transfers of the properties into the trusts, or why that relief is legally available. 
 
If the Garcias have simply placed their assets into a family trust, the assets are still reachable by 
creditors, and there is no need to sue to “void” the transfers on the basis of defrauding creditors.  
(Nelson v. California Trust Co. (1949) 33 Cal.2d 501.) 
 
Nor is the relief of “voiding” the transfers available.  Because the assets are still reachable by 
creditors, the transfer of assets into the trusts is not a “transfer” for purposes of the Uniform 
Fraudulent Conveyance Act.  (In re Harris (Bkr. E.D.Cal. 1989) 101 B.R. 210.)  Moreover, there 
is no transfer not for fair value, as the transferors’ return for putting their assets into the trusts is 
their own enhanced interests in ownership of the trusts. 
 
And finally, plaintiff has attempted no showing that there was anything fraudulent about these 
transfers in particular.  The transfers occurred in 2015-16.  The Labor Commissioner decision 
and judgment were in 2019.  Plaintiff does not assert that she had, or had asserted, any claim or 
liability in existence at the time of the transfers such that the transfers could have been done for 
purposes of fraudulently defeating plaintiff’s eventual judgment. 
 
On the other hand, if the Court is incorrect in surmising that these were just routine family trusts, 
and instead the trusts really do have some separate existence and property ownership apart 
from the Garcias’ interests, that’s all the more reason why the trusts themselves would need to 
be added and served as parties here. 
 

  

10.  TIME:  9:00   CASE#: MSC19-02552 
CASE NAME: GILL VS CADANG 
HEARING ON MOTION TO/FOR LEAVE TO FILE FIRST AMENDED COMPLAINT 
FILED BY IKBAL KAUR GILL 
* TENTATIVE RULING: * 
 
This has been handled by stipulation.  The Court, however, draws attention to the order on 
stipulation stating that the first amended complaint must be separately filed as a freestanding 
document, not just “deemed filed” as an attachment to the stipulation.  That has not been done 
yet. 
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11.  TIME:  9:00   CASE#: MSC20-00110 
CASE NAME: KARP VS BAER 
HEARING ON DEMURRER TO COMPLAINT of KARP FILED BY DAVID W BAER, 
HARTOG BAER & HAND 
* TENTATIVE RULING: * 
 
Defendants demur to the first cause of action of plaintiff Lawrence Karp’s complaint, for 
promissory fraud.  After filing the demurrer, however, defendants also filed an answer.  A 
demurrer is available only to a defendant who has not answered.  The Court accordingly treats 
this demurrer as a motion for judgment on the pleadings, going only to the first cause of action.  
So treated, the motion is granted with leave to amend.  Plaintiff may file and serve a first 
amended complaint by November 6.  If he elects not to do so, defendants will have already 
answered the existing complaint. 

This motion is brought on the sole ground of limitations.  Its answer therefore hinges on the 
answer to a single question:  which statute of limitations applies to the first cause of action?  Is it 
the three-year limitations period for fraud provided by Code of Civil Procedure § 338(d), as 
plaintiff argues?  Or is it the one-year limitations period for legal malpractice provided by Code 
of Civil Procedure § 340.6, as defendants urge?  That question in turn can be rephrased and 
narrowed to this one:  Can plaintiff take what on its face is a run-of-the-mill legal malpractice 
action, and transmute it (for limitations purposes) to a fraud case simply by tacking on a 
conclusory allegation that when commencing their representation, defendants did not intend to 
represent plaintiff competently (in several specific ways)? 

That question is answered in Lee v. Hanley (2015) 61 Cal.4th 1225 – and the answer is no.  
Accordingly, the Court holds that the applicable limitations period is the one-year statute for 
legal malpractice, and therefore rules that plaintiff’s complaint is untimely on its face. 

Requests for Judicial Notice 

Defendants’ requests for judicial notice are unopposed.  The requests are granted as to exhibits 
3 and 4, which are documents from a parallel court case.  Judicial notice is unnecessary as to 
exhibits 1 and 2, which are documents already present in this case’s file.  The Court further 
notes that it is fair game for defendants to cite to plaintiff’s own prior-filed declaration in this 
case, to the extent that its contents constitute admissions bearing on the validity of plaintiff’s 
complaint. 

The Court also notes that the request for judicial notice does not comply with CRC 3.1110(f) and 
Local Rule 3.42 concerning tabbing of exhibits.  That is all the more problematic given that the 
exhibits themselves have exhibits, making it very hard to find one’s way around the several 
documents.  Counsel is directed to review these rules and comply with them as to any future 
filings.  Failure to do so may result in rejection or disregard of nonconforming papers. 
 
Relevant Legal Standards 

The Court must accept all the factual allegations of the complaint as true for purposes of ruling 
on the demurrer.  (Blank v. Kirwan (1985) 39 Cal.3d 311, 318.)  Thus, the Court treats the facts 
as undisputed, solely for purposes of ruling on the demurrer.  Determining the applicable statute 
of limitations is a question of law for the Court to resolve.  (Ventura County National Bank v. 
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Macker (1996) 49 Cal.App.4th 1528, 1530.) 

Applicable Limitations Period 

The statute of limitations that applies to an action is governed by the gravamen of the complaint, 
not the cause of action formally pleaded.  (City of Vista v. Robert Thomas Securities, Inc. (2000) 
84 Cal.App.4th 882, 889.)  It is the substance of the action, rather than the form of the pleading 
or the labels employed, that governs.  (Professional Collection Consultants v. Lauron (2017) 
8 Cal.App.5th 958, 968.)  Put another way, the statute of limitations to be applied is determined 
by “the nature of the right sued upon and not the form of the action nor the relief demanded”.  
(Thomson v. Canyon (2011) 198 Cal.App.4th 594, 606.)  

Our Supreme Court has held that “section 340.6(a) applies to a claim when the merits of the 
claim will necessarily depend on proof that an attorney violated a professional obligation – that 
is, an obligation the attorney has by virtue of being an attorney – in the course of providing 
professional services.”  (Lee v. Hanley (2015) 61 Cal.4th 1225, 1226, emphasis in original.)  The 
Court explained further that a professional obligation “is an obligation that an attorney has by 
virtue of being an attorney, such as fiduciary obligations, the obligation to perform competently, 
the obligation to perform the services contemplated in a legal services contract into which the 
attorney has entered, and the obligations embodied in the State Bar Rules of Professional 
Conduct.”  (Id. at 1237.) 

Summary of Allegations 

Karp “entered into negotiations with Defendants Baer and HBH to represent” Karp and his co-
trustee in connection with probate litigation.  (Complaint, ¶ 6.)  “During the course of the 
negotiations … Defendants Baer and HBH expressly and impliedly stated and represented to 
Plaintiff Karp that in the course of providing legal services to [Karp and his co-trustee]” 
Defendants (1) would notify Karp of all significant developments and consult with him on any 
significant decisions (¶ 7.1); (2) would take no actions contrary to the trustees’ instructions 
(¶ 7.2); (3) would perform all legal work in a competent and professional manner (¶ 7.3); 
(4) would do all things “necessary and appropriate” to prepare for trial (¶ 7.4); (5) would conduct 
the litigation “in the most efficient manner possible to minimize” attorneys’ fees and court costs 
and achieve the best possible result (¶ 7.5); (6) stated that written discovery would be preferable 
to deposition discovery (¶ 7.6); and (7) would file motions to compel if necessary (¶ 7.7.) 

The complaint further alleges that each of these statements and representations was false and 
misleading, because defendants (1) did not intend to consult with Karp in advance of tactical 
decisions and in fact did not so consult, harming the case (¶ 8.1); (2) did not perform the 
relevant legal work in a competent and professional manner (¶ 8.2); (3) engaged in written 
discovery despite there not being sufficient time to file motions to compel due to counsel’s 
involvement in another matter (¶ 8.3); (4) had no intention to refrain from actions contrary to the 
trustees’ instructions, and unilaterally terminated the attorney-client relationship at a critical 
stage of the proceedings, based on falsehoods (¶ 8.4); (5) did not intend to do everything 
necessary to prepare for trial and failed to take depositions and failed to move to compel 
responses to written discovery (¶ 8.5); (6) did not intend to be efficient and in fact were not 
efficient.  (¶ 8.6) 

Defendants allegedly knew these statements were false at the time they were made, and 
intended to deceive Karp and to “induce [Karp] to engage Defendants as his attorneys … and 
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ultimately to induce him to pay the substantial hourly fees specified in their fee agreement.”  
(¶ 9.)  Karp would not have entered into the fee agreement or paid more than $39,000 in fees if 
Karp knew these statements were false.  (¶ 10.) 

Analysis 

The elements of a cause of action for legal malpractice are (1) the attorney-client relationship or 
other basis for duty; (2) a negligent act or omission; (3) causation; and (4) damages.  (Kurinij v. 
Hanna & Morton (1997) 55 Cal.App.4th 853, 863.)  

To prevail on an actual fraud (or intentional misrepresentation) cause of action, a plaintiff must 
plead and prove “(1) misrepresentation (false representation, concealment, or nondisclosure); 
(2) knowledge of falsity (scienter); (3) intent to defraud (i.e., to induce reliance); (4) justifiable 
reliance; and (5) resulting damage.” (Anderson v. Deloitte & Touche (1997) 56 Cal.App.4th 
1468, 1474.) 

Plaintiff briefs this motion on the basis of whether or not he has adequately pleaded the 
elements of promissory fraud as a matter of fraud law.  That, however, is not the dispositive 
issue.  The dispositive issue is whether the statute of limitations for legal malpractice applies to 
an alleged promissory fraud, when the substance of the promises was to conduct the 
representation competently and the asserted breach of those promises consists of not doing so.  
Viewed that way, it may be said that even if plaintiff pleads a promissory fraud cause of action, 
that cause of action is nevertheless subject to the legal-malpractice statute of limitations. 

While Karp’s complaint is certainly styled as one for actual fraud, and the complaint does appear 
to allege the elements of an actual fraud case in a pro forma way, the Court considers that the 
gravamen of Karp’s complaint against Baer and HBH falls within § 340.6 under Lee.  The test 
for determining whether a cause of action falls within the statute of limitations contained in 
§ 340.6 is “whether the claim, in order to succeed, necessarily depends on proof that an 
attorney violated a professional obligation as opposed to some generally applicable 
nonprofessional obligation.”  (Lee, 61 Cal.4th at 1238.)  

The allegations in the complaint can be boiled down to two parts.  First, defendants lied to Karp 
about their intent to handle his case in a manner consistent with their professional obligations.  
Second, defendants failed to handle Karp’s case in a manner consistent with their professional 
obligations (and that failure is what proves defendants were lying in the first place).  The point is 
that to prevail, Karp will need to prove that defendants failed to handle his case in a manner 
consistent with their professional obligations (e.g., that defendants failed to update him on 
significant developments in the case, failed to file motions to compel when necessary, and 
otherwise failed to perform work in a competent and professional manner).  To use the language 
used by our Supreme Court in Lee, there is no “generally applicable nonprofessional obligation” 
for a lawyer to, for example, file a motion to compel when necessary, or perform legal work 
competently and professionally.  Rather, such things are at the very heart of a lawyer’s 
professional obligations to his or her clients.  

The Court concludes that § 340.6 is the applicable statute of limitations. 

Application of § 340.6 

A cause of action against an attorney for a wrongful act or omission in the performance of 
professional services must be brought within the earliest of either one year after the plaintiff 
discovers, or should have discovered, the wrongful act or omission, or four years from the date 
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of the wrongful omission.  (Code of Civil Procedure § 340.6.)  The test is when the “plaintiff 
discovers, or through the use of reasonable diligence should have discovered, the facts 
constituting the wrongful act or omission.”  The only exceptions to this statute of limitations are 
where the cause of action is for actual fraud, or where the time is tolled for reasons not relevant 
here. 

Here, the complaint was filed on January 21, 2020.  The attorney-client relationship was 
terminated not later than April 25, 2018.  (Defts. RFJN, Exs. 3-4.)  Karp contends that he paid 
excessive fees for subpar work.  (Complaint 7:15-18; ¶¶ 7-8.)  The complaint discloses that any 
harm Karp suffered from Defendants’ conduct occurred on or before April 25, 2018.  There are 
no allegations or argument that suggest any later harm than April 25, 2018.  There is no basis 
on which the Court can conclude that Karp was not aware of the harm he allegedly suffered on 
or before April 25, 2018.  Accordingly, the complaint, to be timely under § 340.6, needed to be 
brought not later than April 25, 2019. It was not.  

Plaintiff’s declaration previously filed in this action reinforces that conclusion.  It does not specify 
particular dates for the events plaintiff says occurred after the termination of defendants’ 
representation of plaintiff in the probate case.  But taken together with the docket entries in the 
probate case, it establishes that plaintiff’s realization that he had been harmed by defendants’ 
alleged malpractice must have occurred immediately upon the termination of the relationship, 
and certainly well before April of 2019. 

Leave to Amend 

Given this analysis, the Court cannot readily see how plaintiff can possibly amend his fraud 
cause of action to avoid the limitations problem.  As this is a first pleading and first 
demurrer/MJOP, however, the Court is willing to give plaintiff one more chance to see if he can 
get around the problem. 

Case Management 

At the last CMC the Court neglected to set a further CMC date.  This case is set for Case 
Management Conference on February 1, 2021, at 8:30 a.m. 

  

12.  TIME:  9:00   CASE#: MSC20-00702 
CASE NAME: MORAGA COMMUNITY FNDTN VS FRIT 
HEARING ON MOTION TO/FOR AWARD OF COMPOUND INTEREST, PUNITIVE 
DAMAGES, ATTY FILED BY MORAGA COMMUNITY FOUNDATION 
* TENTATIVE RULING: * 
 
Plaintiff sued these defendants, alleging that defendant Fritzky embezzled substantial funds 
from plaintiff.  Fritzky has been convicted of related offenses in federal court, and he and the 
other defendants have defaulted in this action.  Plaintiff moves for augmentation of the default 
judgment to be entered in several respects.  The motion is granted in part. 
 
Compound Interest.  The Court agrees that plaintiff is entitled to compound 7% interest.  
(Michelson v. Hamada (1994) 29 Cal.App.4th 1566, 1585-86.) 
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Punitive Damages.  The Court agrees that punitive damages are appropriate, and agrees that 
double the amount of actual damages is a suitable amount. 
 
Attorney Fees.  The Court does not agree that an award of attorney fees is appropriate under 
Code of Civil Procedure § 1021.5.  This case has litigated no claim of general interest or public 
benefit.  This is simply a fraud victim suing its defrauder to get its money back.  Fraud is a bad 
thing, but that doesn’t make every fraud claim a proper subject for § 1021.5 fees.  Further, there 
is no reason to think that plaintiff needed any encouragement or inducement to pursue this 
litigation; it had plenty of reason to sue Fritzky and his affiliated defendants out of plaintiff’s own 
financial interest.  (And that’s without considering the possibility that there may be a criminal 
restitution remedy, which the Court does not know.)  At base, plaintiff’s claim to public-interest 
status for purposes of § 1021.5 comes down to nothing more than that plaintiff is a charitable 
organization that does good things, and it will put the recovery to good use.  So the Court readily 
assumes, but again the mere identity of the plaintiff is insufficient to justify an award of attorney 
fees to it. 
 
Costs.  Plaintiff is entitled to its statutory costs as a matter of right.  The present papers, 
however, are not sufficient to demonstrate that all of the costs being sought are properly 
awardable items of costs.  The Court suggests that plaintiff simply proceed in ordinary course 
with a memorandum of costs, attaching appropriate supporting materials. 
 

  

13.  TIME:  9:00   CASE#: MSC20-01019 
CASE NAME: TULLY VS CHOUINARD 
HEARING ON MOTION TO/FOR STRIKE PURS TO CCP 425.16 FILED BY 
CAROL CHOUINARD 
* TENTATIVE RULING: * 
 
Defendant Carol Chouinard’s special motion to strike is granted.  

Plaintiff alleges that he is a licensed California attorney and practices primarily criminal defense.  

In 2018, plaintiff published a book titled, “California: State of Collusion”, which discusses the 

California criminal justice system.  (Comp. ¶6.)  On May 5, 2019, The Mercury News published 

an interview with plaintiff related to his career and his book.  (Comp. ¶8.)  From May to 

November 2019, defendant began making various statements about plaintiff on defendant’s 

various Twitter accounts.  (Comp. ¶¶10-15.)  Defendant owns several accounts on the “popular 

social media site Twitter”.  (Comp. ¶7.)  These statements generally claimed that plaintiff was 

promoting conspiracy theories.  A couple of tweets made reference to plaintiff as a lawyer and 

linked to Mercury News or the author of the interview with plaintiff.  One tweet called for a “full 

repudiation of this hurtful pedophile – or a surrender if you are one of them…!”  (Comp. ¶12.)  

Another, the same day, stated “You [plaintiff] may be the one who provide the pictures for all we 

know” (Comp. ¶12).  (The context here, as both sides’ evidence has brought out, was a public 

accusation that the prominent political commentator Alex Jones, whom plaintiff supports, had 

included child-pornography materials in communications Jones sent to parents whose children 
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had died in a mass shooting.)  Plaintiff also alleges that the tweets were made public for anyone 

to read and some of them were directed at third parties.  (Comp. ¶¶10-15.) 

Plaintiff sued defendant for (1) defamation - libel per se, (2) false light, (3) trade libel, 

(4) intentional interference with prospective economic relations, and (5) intentional infliction of 

emotional distress.  Defendant filed this motion to strike the entire complaint.  

Legal Standard  

Resolution of an anti-SLAPP motion [or special motion to strike] involves two 

steps.  First, the defendant must establish that the challenged claim arises from 

activity protected by section 425.16.  [Citation.]  If the defendant makes the 

required showing, the burden shifts to the plaintiff to demonstrate the merit of the 

claim by establishing a probability of success.  We have described this second 

step as a ‘summary-judgment-like procedure.’  [Citation.]  The court does not 

weigh evidence or resolve conflicting factual claims.  Its inquiry is limited to 

whether the plaintiff has stated a legally sufficient claim and made a prima facie 

factual showing sufficient to sustain a favorable judgment. It accepts the plaintiff's 

evidence as true, and evaluates the defendant's showing only to determine if it 

defeats the plaintiff's claim as a matter of law. 

(Baral v. Schnitt (2016) 1 Cal.5th 376, 384-85.) 

Protected Activity 

Typically, the Court determines whether a complaint involves protected activity by reviewing the 

allegations in the complaint and what alleged facts support each claim.  (See, e.g., Central 

Valley Hospitalists v. Dignity Health (2018) 19 Cal.App.5th 203, 217, 218-19 [rejecting 

defendant’s argument that the court should consider defendant’s evidence of what plaintiff’s 

claim was about].)  Here, it is clear that plaintiff’s claims are based on certain statements made 

by defendant.  In this situation, the Court can then consider the evidence offered by the parties 

when deciding whether the statements are protected activity (i.e., do the statements involve a 

matter of public interest). (See, e.g. D.C. v. R.R. (2010) 182 Cal.App.4th 1190, 1226; Nygård, 

Inc. v. Uusi-Kerttula (2008) 159 Cal.App.4th 1027, 1042.)  At this stage, defendant has the 

burden of showing that the statements are protected activity.  (Nygård, 159 Cal.App.4th at 

1036.)   

Protected activity includes “any written or oral statement or writing made in a place open to the 

public or a public forum in connection with an issue of public interest….”  (Code of Civil 

Procedure § 425.16 (e)(3).) 

The parties agree that the statements here were made in a public forum.  This agreement is 

appropriate since the statements were made on Twitter and were publically available.  (See 
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D.C. v. R.R. (2010) 182 Cal.App.4th 1190, 1226 [“Web sites accessible to the public … are 

‘public forums’ for purposes of the anti-SLAPP statute.”  [Citations.]”].) 

Next, the Court must decide if the posts were made in connection with an issue of public 

interest.  Whether something is an issue of public interest is construed broadly.  (Gilbert v. 

Sykes (2007) 147 Cal.App.4th 13, 23; see Rivera v. First  DataBank, Inc. (2010) 187 

Cal.App.4th 709, 716.)  An issue of public interest is “any issue in which the public is interested.”  

(Rivera, at 716, quoting Nygård, 159 Cal.App.4th at 1042.)  

“In articulating what constitutes a matter of public interest, courts look to certain specific 

considerations, such as whether the subject of the speech or activity ‘was a person or entity in 

the public eye’ or ‘could affect large numbers of people beyond the direct participants’ [citation]; 

and whether the activity ‘occur[red] in the context of an ongoing controversy, dispute or 

discussion’ [citation], or ‘affect[ed] a community in a manner similar to that of a governmental 

entity’ [citation].”  (FilmOn.com Inc. v. DoubleVerify Inc. (2019) 7 Cal.5th 133, 145-46 

[discussing public interest in the context of § 425.16(e)(4)].)  

Conspiracies Statements 

Most of the tweets at issue here relate to plaintiff’s interview with the Mercury News where he 

discussed his book, the criminal justice system in California, and his legal career.  (Chhabra 

decl. ex. 10.)  Defendant either included the Mercury News or the author of the article, Nate 

Gartrell, in the tweets on May 28, June 17, October 10, and November 21.  (Comp. ¶¶10, 11, 

13, 15.)  The alleged substance of defendant’s defamations on this topic consists of repeated 

assertions that plaintiff is spreading conspiracy theories about the criminal justice system. 

The Court frankly finds it preposterous for plaintiff to claim this is not an issue of public interest.  

Plaintiff himself has published a book, engaged in a prominent newspaper interview, and 

otherwise publicized his own views about the corruptness and unfairness of the criminal justice 

system in general and the courts of this County in particular, posturing himself as a prominent 

spokesperson on that topic.  The topic is manifestly one of public interest:  It is whether our 

court and law enforcement systems are fair and honest, or unfair, corrupt, and stacked against 

those accused of crimes.  Plaintiff is hardly in a position to claim that his own public statements 

on this topic are not a subject of general public interest.  On this motion, of course, it is 

defendant’s statements, not plaintiff’s, that are at issue.  But when one person makes repeated 

and prominent public statements on a topic of public interest, and a second person says (in 

effect) that the first party is lying, wrong, or imagining things, the second person’s denials of the 

first person’s statements are as much a matter of public interest as the first person’s statements.  

There is no topic of public interest on which one side’s assertions are public and the other side’s 

contrary assertions are merely private. 

Child Pornography and Pedophilia  
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The tweets related to child pornography and pedophilia require a different analysis.  Allegations 

of child abuse and matters related to child safety are usually found to be matters of public 

interest, even when related to somewhat private disputes.  (See Terry v. Davis Community 

Church (2005) 131 Cal.App.4th 1534 [discussion at church about the plaintiffs, church youth 

group leaders, having an inappropriate sexual relationship with a minor female was a matter of 

public interest]; Hecimovich v. Encinal School Parent Teacher Organization (2012) 203 

Cal.App.4th 450 [comments about a school basketball coach’s ability to coach young children 

was a matter of public interest]; Grenier v. Taylor (2015) 234 Cal.App.4th 471 [discussion of 

child molestation and abuse in other churches is matters of public interest].)  

While the tweets are not entirely clear, they mention child pornography and pedophilia (comp. 

¶12) and the Court concludes that these are matters of public interest.  

Therefore, the Court finds that Defendant has met his burden of showing that the statements 

alleged in the complaint form the basis of the claim and arise from protected activity.  

Probability of Prevailing on the Merits 

Having found that the complaint involves protected activity, the burden now shifts to plaintiff to 

show a probability of prevailing on the merits.  Here, the Court considers whether “plaintiff has 

stated a legally sufficient claim and made a prima facie factual showing sufficient to sustain a 

favorable judgment”.  (Baral, 1 Cal.5th at 385.)  The Court “accepts the plaintiff's evidence as 

true, and evaluates the defendant's showing only to determine if it defeats the plaintiff's claim as 

a matter of law.”  (Ibid.)  

The main claim here is one for defamation (cause of action one) and the related claim of false 

light (cause of action two).  These claims are based on defendant’s Twitter posts.  “The 

elements of a defamation claim are (1) a publication that is (2) false, (3) defamatory, 

(4) unprivileged, and (5) has a natural tendency to injure or causes special damage.  (Taus v. 

Loftus (2007) 40 Cal.4th 683, 720.)”  (Wong v. Jing (2010) 189 Cal.App.4th 1354, 1369.)  “Libel 

is a false and unprivileged publication…, which exposes any person to hatred, contempt, 

ridicule, or obloquy, or which causes him to be shunned or avoided, or which has a tendency to 

injure him in his occupation.”  (Civil Code § 45.)  In addition, when the plaintiff is a public figure 

or limited public figure, the plaintiff must show that the defendant acted with malice.  (Ampex 

Corp. v. Cargle (2005) 128 Cal.App.4th 1569, 1577.) 

Defendant admits that he made the various alleged posts.  (Chouinard Decl. ¶6.)  There 

appears to be no dispute that they were published.  Plaintiff states that he does not “spew 

conspiracy theories”. (Tully decl. ¶4.) There is no indication that these statements were 

privileged.  Finally, Plaintiff states that he was damaged by these statements.  (Tully decl. ¶6.) 

Thus, most of the elements for defamation have been met.  
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For the remaining issues, statements related to conspiracy theories and those related to child 

pornography are addressed separately. 

Conspiracy Statements 

The Court sees three distinct, though interlocking, fatal flaws in plaintiff’s merits case concerning 

defendant’s accusations that plaintiff is spreading conspiracy theories. 

First, defendant’s assertions are matters of opinion, not fact.  Plaintiff seems to regard it as 

obvious that “conspiracy theory” is an accusation of fact, not opinion.  The Court disagrees.  In 

today’s political sphere and public discourse, labeling one’s opponent’s views as a “conspiracy 

theory” is a pejorative characterization of the opponent’s views – much like labeling one’s 

opponent as fascist, communist, racist, hypocritical, pro-crime, anti-farmer, moronic, irrational, 

and so on and so on.  Plaintiff posits no understanding of the term “conspiracy theory” that is 

susceptible to factual proof or disproof. 

Second, there is a solid factual basis on which defendant could reasonably base his opinion that 

plaintiff’s publications rest on “conspiracy theories”.  On this motion neither side delves very 

deeply into the content of plaintiff’s book (which the Court has not read).  It is notable, however, 

that the book’s subtitle is “State of Collusion” – the collusion being among judges, prosecutors, 

and police.  Plaintiff’s newspaper interview included his statement that “Judges are very 

compliant to DAs here.”  Obviously this is not the setting to debate the correctness or 

incorrectness of plaintiff’s views as to the criminal justice system.  But it is surely fair 

commentary for an opposing speaker, such as defendant, to characterize plaintiff’s views as 

amounting to a conspiracy theory.  Plaintiff himself says he’s alleging a conspiracy – collusion 

and compliance.  Whether his “conspiracy theory” is true or false, then, labeling it as being a 

conspiracy theory is just plain true. 

And third, just as the Court finds it difficult to take seriously plaintiff’s argument that this is not a 

topic of public interest, so does the Court have great difficulty with plaintiff’s assertion that he is 

not at least a limited public figure on the subject of the integrity and honesty of the criminal 

justice system.  Plaintiff has written and published a book on that very topic.  He has given 

widespread media interviews, and has actively sought to promote himself as a spokesman for 

the point of view that the criminal justice system is corrupt, its judges are mentally ill, and the 

whole system is stacked in favor of prosecutors and police.  To quote plaintiff’s own brief: 

This Court [sic] has previously set forth a three-part test for determining whether 

an individual is a limited-purpose public figure:  (1) there must be a public 

controversy, which means the issue was debated publicly and had foreseeable 

and substantial ramifications for nonparticipants; (2) the plaintiff must have 

undertaken some voluntary act through which he or she sought to influence 

resolution of the public issue; and (3) the alleged defamation must be germane to 

the plaintiff’s participation in the controversy. 
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(Opp. at 11:22-27, citing Grenier, 234 Cal.App.4th at 484, and Cabrera v. Alam (2011) 197 

Cal.App.4th 1077, 1092.  See also, e.g., Gilbert v. Sykes (2007) 147 Cal.App.4th 13, 24; 

Ampex, 128 Cal.App.4th at 1577.)  Check, check, and check:  It is patent that all three of these 

criteria are fully met here.  There is a public controversy over the integrity of the criminal justice 

system; plaintiff has voluntarily sought to influence that issue; and defendant’s counter-

assertions are directly germane to plaintiff’s participation.  What part of that is even arguably not 

true? 

Therefore, plaintiff must show that defendant acted with malice by showing that defendant had 

knowledge of the falsity of his statements or reckless disregard for the truth.  (Ampex, 128 

Cal.App.4th at 1576.)  Indeed, given the Court’s conclusion that these “conspiracy theory” 

accusations were matters of opinion and characterization rather than of objective fact, they 

cannot have been made with knowledge of falsity, because they’re opinions.  That point aside, 

however, and treating the statements as if they were ones of fact, the Court concludes that 

Plaintiff has not shown that defendant acted with malice or a reckless disregard for the truth.  

Plaintiff’s declaration states that “Defendant knew his statements were false”, but plaintiff offers 

to facts to support this statement.  (Tully decl. ¶5.)  At this stage in the motion, the Court accepts 

plaintiff’s admissible evidence as true, but here plaintiff has not provided admissible facts 

showing that defendant acted with malice.  

Child Pornography and Pedophilia  

Defendant’s tweets seeking to tie plaintiff to the subjects of child pornography and pedophilia 

pose a much closer question, partly because defendant has himself skated on thin ice in his 

vague and roundabout statements on the subject.  However, the Court must determine that 

defendant has not actually made the defamatory factual accusations on which plaintiff’s 

defamation case purports to rest. 

While child pornography and pedophilia are a subject of public interest, accusing someone 

directly of those things is not a matter of opinion, but of fact.  And, obviously, it is a plainly 

defamatory statement of fact if it is not true. 

The tweets on this subject also go beyond the scope of plaintiff’s status as a limited public 

figure.  “Unlike the ‘all purpose’ public figure, the ‘limited purpose’ public figure loses certain 

protection for his reputation only to the extent that the allegedly defamatory communication 

relates to his role in a public controversy.”  (Reader's Digest Assn. v. Superior Court (1984) 37 

Cal.3d 244, 253-254.)  It was defendant, not plaintiff, who sought to introduce the topics of 

pedophilia and pornography into defendant’s running dispute with plaintiff.  It has not been 

shown, or claimed, that plaintiff himself ever said anything on those topics.  Thus, for these 

statements plaintiff is not required to show malice.  
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The problem, however, is that plaintiff is overstating the content of what defendant has accused 

him of.  Defendant’s tweets do not accuse him of being a pedophile, and do not accuse him in a 

factual manner of having any involvement in child pornography. 

Defendant’s statement about pedophilia is:  “So- how do you feel above this one today 

@freexband and @josephtullylaw ? Can’t clean up your TL’s quick enough?? I won’t stop until I 

see a repudiation of this hurtful pedophile – or surrender if you are one of them…!” 

Plaintiff’s opposition brief says that this accuses him of being a pedophile.  His complaint, 

however, does not go that far – and rightly so.  In context, it is apparent that the only person 

accused here of being a pedophile is Alex Jones, not plaintiff.  Plaintiff is taken to task for 

supporting Jones in general, and defendant calls on plaintiff to repudiate “this hurtful pedophile”.  

The added rhetorical flourish, “or surrender if you are one of them”, is admittedly a bit over the 

top, given that defendant evidently has no factual basis whatsoever for supposing that plaintiff 

himself is a pedophile.  But it does not constitute an accusation that plaintiff is a pedophile:  It 

says “if” you are one of them, not that you are one of them. 

As for child pornography, the assertedly defamatory statement is:  “You may be the one who 

provided the pictures for all we know #conspiracy # hurtful”.  The context here, again, is that 

reportedly Alex Jones included some child-pornography images in some of his public 

communications, the original source of which is unknown.  If defendant had accused plaintiff of 

actually being the person who sent these images to Jones, that would be a defamatory 

statement of fact.  But he doesn’t say that.  He says “for all we know” plaintiff “may be the one”.  

On its face, that is a wildly speculative surmise, not a factual accusation. 

Perhaps neither side here cares what this Court thinks of defendant’s assertions about plaintiff 

and pedophilia or pornography.  For what it’s worth, the Court has no hesitation in describing 

those tweets as irresponsible, baseless, and beyond decent debate.  But to be defamatory, they 

must be more:  They must be actual accusations of fact.  And they aren’t. 

Non-Defamation Claims 

As to the non-defamation claims, Plaintiff argues that all claims are related to his defamation 

claim and thus, if the defamation claim survives so should all the other claims.  But the 

defamation claims don’t survive, and so neither do the other ones. 

Further, this argument overlooks that each cause of action has different elements, and plaintiff is 

required to show a probability of prevailing as to each specific causes of action.  Interference 

with prospective economic advantage and intentional infliction of emotional distress have very 

different elements from a defamation claim.  (See, e.g., CACI no. 2202 and CACI no. 1600.)  

Even the trade libel claim has different elements  from defamation.  (See, e.g., CACI no. 1731.) 

Therefore, Plaintiff has not met his burden on the non-defamation claims, and the motion is 

granted as to causes of action three, four and five. 
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14.  TIME:  9:01   CASE#: MSL20-03142 
CASE NAME: BLACKHAWK MEANDOWS HOA VS EVANS  
HEARING ON OSC RE PRELIMINARY INJUNCTION AND TRO SET BY OSC FILED 9/11/20 
* TENTATIVE RULING: * 
 
Plaintiff’s motion for a preliminary injunction is granted.  The preliminary injunction will be 
signed in the form proposed by plaintiff for the September 28 hearing.  Defendants’ objections to 
evidence are overruled. 

 

15.  TIME:  9:02   CASE#: MSC20-01909 
CASE NAME: PRIMO INVESTMENTS LLC VS KRAUSS 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION FILED BY PRIMO INVESTMENTS 
LLC 
* TENTATIVE RULING: * 
 
The Court is informed that defendant has filed bankruptcy.  This motion date was accordingly 
vacated. 

 


